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“xief Yor Appellant 


envant'c conviction 0.2 aurder in the 
in the U. S. District Court for the District of 


on this Court by provisions 05 


NESISGUATIOUN 


In this brie reference will be ma’e to the transcripts of 


Sizst an” cecond trials, in aidition to the separate 


canscript o7 the charee anit prosecutor's closing argument in the 
ww « <7 iJ 


secon? trial. ox the puzpoce of clarity, these trenscripts will 


2ge 


o2 charge an? closing arguwent in second trial 


IMESSRAICES TO ANULING:: 


The following svulings uy the court Lelow are presented 
veview Ly this Court: 

1. Afuiscion into evidence o:! Cefentant's testimony it: 
peioy trial (2n7iTR 67-75). 


2. sefuscl to enter into evitence statewent of witness Hovart 


E. Jennivzer et the secon? tria 02 97-192). 


3. Denial o% wotion for wictrial “uring prosecutor's closing 


argument at secon’? trial (Cupp.T.. 12,13). 


STATEMENYT OF TUR cagT 
PiAL wis OF Tl, CAow 


This is an appeal from detencant's conviction o% first degree 
(22 D.C. Code £2401), following a jury trial en Harch 4-6, 
1959 in the U. 3S. i Court for % istrict of Columbia. 
Delendant hac been previously convicted of the came charge at a 
juzy trial on July 10 an’ 19, 1967. ‘This lZirst conviction was 


veversed by this Court an? remanded = new trial on ilovember 


The folloving statement of £ the commission of 


alleged offense and a history of the case are both necessary to 


determination of the issues 


I, FACTS COUCERIING CFPENSE 


At about 9:30 p.m. on the evening of October 16, 1965 defendant, 
who was 20 years old (2n°TR 175) went to a party in the basement 
o£ a house at 1117 Euclid Street, NW. W., in the District of 
Columbia (2ndTR 155, 156) where approximately 100 persons were 
present, about 50 o% whow, including the defendant, were uninvited. 
(2neTR 136). Also at the party was James 2, Cartwright (herein- 
after referred to as Cartwright or the deceased), whom the defend- 
ant had not lmowm previously (2ncdTR 153). Cartwright was dancing 
and when defendant went to cut in on the dance, Cartwright became 
very hostile an: in abdsive language told defendant to leave. 
Defendant backed away from Cartwright to avoid trouble and went 
to another area of the party and engaged in conversation with some 
girls (2ndTR 150, 159). Shortly thereafter, in response to an 
announcement requesting all uninvited guests to depart, defendant 


=e 


axty (2acTT. 159, 159). DeZendant then xeturned home! 
ani got his gun (2nédT2 172, 173), alchouch his 
action vas not elicited. Upon learning in the neighborhood that 
the party had become a regular house dance where they were letting 
everyone in, “efendant returned witt fxiend, Robert Davis, and 
was adwitted (2niTR 159, 161). as about five or ten miautes, 
there was again an announcement asking all uninvited guests to 
leave and defencant started to Jepart through the front basement 
door (2ndTR 162). Cazturight, hovever, had seen the defendant’ and 
made his vay toward him when the announcement to leave was made 
(2n2T2 161, 152). As defendant was proceeding up the steps into 
the yar¢e, Cartwright followed him uttering obscenities (2ndTR 163). 
As defendant began to walk into the yard, Cartwricht called mar 


chump, turn around." At this defendant looked back and Cartwright 


again called him a derogatory name and told him to turn around, 


oes 


which defendant did. Cartwright had a hawk-bill knife in his hand 
en? made a i advaace on the deZendant who, fearing that Cart- 


wright was going to kill him with the knife, pulled out his pistol 


3 


and shot Cartwright (2ncTP 167, 165). Then the iefendant, 20 years 


a. 


old at the time and frightened, fled the jurisdiction thinking he 


could not prove his innocence (2ndTR 175). 


The above facts, of course, were neither totally uncontradicted 


nor totally unsupported at trial, an? some coument on the adverse 

testimony and other evidence is warrantel. ‘The government 's cane 

zested mainly on the testimony of two alleged eyewitnesses, Sylvia 
Dyson Jackson and Paula Gafiney. Both stated they were near the 


steps and observe: the altercation between the defendant and 
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ant both said the defendant uttered an obscenity at Cartyricht 


then indicate? he woult be shot (2adTR 17, 56). ites. Jackson 

the defendant pull che gua {2n2TR 17) and uhen both 
sicis ran from the scene, they hear? the shot (2n?T2 17, 57). Mrs. 
Jackson also testifies that Cartwright did not have a weapon in 
either hand (2n°T2 12). There was, however, introiuced into evidence 
several photographs taken by the police, two of which, government 
exhibit 3 and defense exhi show 2 havk-bill kniZe next to 
Cazturight's body. In aldition, testimony of these witnesse from 
the first trial ves introduced by the Jefense to show that Cart- 
wright owned and occasionally carried a Imite similar to the one 
in the photograph (2nd7i2 126, 132, 1:0, 141). Also one of these 


a 


witnesses said he sav the Imife next to the Lody after the shooting 
(2ndTR 131). The government attempted to counter the presence of 
the Imize by showing otauer ‘mives were discarded (2ndIR 1%4-126), 
and by the testimony o% one of the initial police officers on the 
scene that theve was no mife next to the body when he arzived 
(2ndTR 194), which was prioz to the photographs being taken (2ndTR 

The defense ‘alco attempted to introduce the statement of the 
witness Howard E. Jennifer, the only witness who could actually 
corroborate defendant's testimony that Cartwright had a Imife in 
his band, but the trial court refused to admit the statement 


(2ndTR 97-102). 


II. HISTORY OF THE CAGE 


On October 10, 1965, an arvest warrant was issued charging 
defendant with first degree uuxder ani on October 20, 1965 deZendant 


aT 


vec appreheate? in Vircinia Beach, Virgi 


was brought before the U. 2 


where he purportetly execute’ a written waiver of tae removal 


On Sctober 21, 1965, cefencant appeared before Judge: 


the U. ©. District Couvi, Eastera District of Virginia 
vho signed the rewoval oriex fox his retuzn to the District of 
Columbia. T arrie’ out and defendant on October 22, 1965 
was brought before the U. 3. Comaissioner here for the purpose o 


bond only, which was denied. Hovever, defendant was not advised 


by the U. S. Commissioner herve of his right to a preliminary hearing 

nor was he advised of his right to obtain counsel or to have counsel 

assigned to him. On iovember 1, 1965 defendant was indicte’ on the 

charge o£ first degree auxder and on November ©, 1965 for the first 
i 

time an attorney was assigned to represent him, On May 26, 1966 

defencant filed a motion for a xelease on bond to afford him an 

opportunity to locate his witnesses but this motion was denied) 

on June 3, 1966. The lover court thereafter on August 15th and 

September 19, 1966 entered oxders authorizing defendant's release 

on four separate occasions in the custody of U. S. ilarshals for 

the purpose o£ locating his witnesses, all of which e*forts, 

hovever, were unsuccessful. On February 23, 1967, the lowex 

court vacated the appointxent of the counsel originally assigned 

to represent defendant ani substituted James 0, Procaxd, Esquire, 

as defense counsel, Shortly afger ir. Brocazd's assignment, on 

March 20, 1967 he filec a motion for a preliminary hearing or in 


the alternative a dismissal of the indictment. iowever, this 


motion was withdrawn without prejucice on March 31, 1967 in order 


™ 


tion Zor a writ of habeas corpus. ‘The petition for 
weit of habeas corpus was filed on ilay 1967, wut was dismisse 


* 


on lay 27, 1967 without obtaining the velie® sought. 

been set ‘orm Zox trial for the week of July 17, 1967 
and Jefendant wove on icy 23, 1967 to reinstate the motion foz 
2 prelininery hearing or in the altermative to dismics the indictment, 
which was denied by the lower court on June 16, 1967. Although 
the court in its ozéer of June 15, 1967 Aivecte" the sovernuent to 
grant ac complete discovery to defense counsel as possible within 
the scope of the Rules, if. Erocaré was unable to produce either 
Robert Davis or Yoward EZ. Jennifer as iefense witnesses at the frst 
trial, which commenced on July 10, 1967, approximately 20 months 
after the vetuen of the indictment. On July 19, 1967 a jury found 
defendant guilty of fizst degree muzder. On July 26, 1967 defendant 
fileil a motion for nev trial or in the alternative for judgment of 
acquittal based on the grounds, inter alia, that denial of a 
preliminary hearing irreparably prejuciced defendant because he 
could not produce the two eye witnesses who could have corroborated 


aad substantiated his 4efei £ £ £ Tais motion was 


denied on August 7,'1957 anc on October 6, cefentant was 
sentenced to lize imprisonment. On October 11, 1967 teZendant 
notec an appeal and was allowed to proceed without prepayment of 


The appeal of defendant's first conviction was case No. 


21,305 before this Court and resulted in reversal and remand for 


ney trial in a decision handed down Wovembex 1, 1960. Mx. trocard 


had represented ceZendant in the successful appeal and continued 


$ 


vial counsel for & a trial held Viarch 4-6, 1959. Priox 


to cowmenceuent oF the second trial, if. Brocard uad issuec subpoenas 
for the witnesses Robert Davis an? Nowazc E. Jenn . Witness 


4 


Davis was culy serve am! civ at the second trial (2ndcTR 


104-111). Uowever, witness Jennifer, although he was served with 


., 


the subpoena, dic not appear and was unzble to ve located to 
testify, although an attacnument was issued for hia (2ndTR S$). | On 
ilarch 6, 1969 the jury again veturned the ver 

deer 20 4 f sen= 


tencec to lite imprisonment. This appeal follous. 


REVLENT 


oD PRugJUDICED DY ODM Ce 


wé.DiIS AUD eee ie UG Mel SE 
20 COUL: web Subs SIC CONVICT ChIUL3 


wept es nerdictece 
Dip LOT oat ist bette odd Ta: 


Tue Court respectfubdy °.+ 
witness Tovert E. Jennifer (hich is in the reco>7 
fefentent's wotion 3 eleace on toni) ant pazec 39 to 
secon” trial. 
Nefentant 


’ 


proper 7efense 


EB. Jenniier, vas unavailable to testify on lic beaalt. 
went Jennifer gave to the police contains the “olloving 
ane 

‘Mid you see anything in Pucy's ant 


he Zollove* the boys up the 
5 £ 


ckes Jova 


tial mentioned tha hope” 
Unite? States youl“ atteant co locate Jenniter au’ mate 
~eZevence to the above-quote*? quection ant ensver in Jeuniier's 
statement. Green v. U. © U.c.Apo.D.C. 
S22 1356, 1370 ¢ he testinony oF Jenniter becane of 


pavticular importance at the secon trial when Robert 2. Davis, the 


other ‘ritnece who coul” not be foun” for the 


cuce? an? did cestizy but coult not deZinitely say that he sa the 


ll 


deceased with a knife (2ndTR 110, 111, 115). Consequently, Jennifer 


was left as the only witness who could substantially corroborate 
defendant's testimony that the ceceased had a knife in his hand 


when he followed defendant out of the house prior tetthe shooting. 


Das 


It is the defendant's position that hac he been afforded the 
right to a preliminary hearing when brought before the U. S. Com- 
missioner for the District of Columbia and had he at that time had 
counsel appointed for him Jennifer's identity probably would have 
been learned and measures could have been taken to preserve his 
testimony. With the denial of his right to the preliminary : 
hearing an¢é right to counsel before the Commissioner here, Jennifer's 
testimony has apparently been irretrievably lost and defendant has 
suffered substantial projudice to his right to have a fair trial. 

The government took the position on the previous appeal and 
undoubtedly will do so on this appeal that the defendant's alleged 
waiver of a removal hearing when he was brought before the U. 5. 
Commissioner for the Eastern District of Virginia constituted a 
waiver of his right to a preliminary hearing at the proceeding 
before the U. S. Commissioner here. However, the removal hearing 


under Rule 40(b), Ted. R. Crim. P. cannot be equated with the 


preliminary hearing provided for under Rule 5, Fe’. R. Crim. P, 
| 


4 reading of the two rules leads to the conciusiion that the hearings 
contemplated under them, while similar to a certain extent, are 
obviously for different purposes and afford cifferent rights to 
defentants. The hearing under Rule 40 is to determine vhether the 
defendant should be removed to the District where the Brceecue ton 


is pending, while the hearing under Rule 5 is to determine probable 
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cause for hol7’ing the accuse’ for grand jury action. If the 


hearing under Rule 40 an] the hearing under Rule 5 serve the same 
purpose, then whenever there is a removal proceeding there vould 
be no need for a Rule 5 proceeting. If this had been intended, it 
would presumably have been specifically provided for in the “ules. 
Accortingly, the tvo hearings cannot be equated and waiver of the 
removal hearing shoul’ not be interpreted as waiver of the 
preliminary hearing. 

In any event, the waiver of the removal hearing can certainly 
not be considered as a waiver of the defendant's right to counsel 
at the proceeding before the U. 5. Commissioner in the District of 
Columbia. The government does not dispute that defendant was 
brought before the Commissioner here for purposes of ‘badl only and 
does not contend he was advised of his right to counsel at that 
time. (See p. 12 in government's brief on the prior appeal in this 
case.) It seems clear that defendant's right to assigned counsel 
at that proceeding before the Commissioner cannot be contested. 
Rule 44(a), Fed. 2. Crim. P. specifically grants the right. As 
this Court pointed out in Jones vs. U. S., 119 U.S.App.D.C. 284, 
342 F.2d 663, £70 (1964), the accused requires a guiding hand of 
counsel at every step of the proceedings against him, noting that 
this is a constitutional principle not a mere factual observation. 
Congress has buttressed this right to counsel by providing that the 
Legal Aid Agency make attorneys available to represent indigents 
in proceedings before the Unite States Commissioner an‘ has 
directed that counsel be provided as early in the proceedings as 
practical. 2 .C. Cole §2202. Wo doubt in the instant action, a 
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first degree murder case, had an attorney been appointed to repre- 
sent the defendant at the proceeding before the Commissioner, he 
would have demande“ a preliminary hearing be held. It follows, 
therefore, that Jefentant lost the valuable right to a preliminary 
hearing because of the Commissioner's failure to assign counsel to 
him at the proceedings. 

The importance of a preliminary hearing has been recognized by 
this Court. Blue vs. U.S., 119 U.S.App.D.C. 315, 342 7.24 894, 
cert. den. 380 U.S. 944 (1964); Ross vs. Sixica, 127 U.S.App.D.C. 
10, 380 F.2d 557 (1967). In the Blue case the Court noted that! 
the preliminary hearing not only affords the accuse“ an opportunity 
to show there is no probable cause, but it also permits the 
accused to learn in advance of trial the foundations of the charge 
and the evidence that comprises the government's case against hia. 
In addition, the Court rejected the contention that a later indict- 
ment cures the lack of a preliminary hearing and noted that the 
reme“y calculated to cure the lack of a preliminary hearing was 


for the deZenjant to seek intervention by tbabeas corpus. In the 


case at bar, “efendant petitioned for a writ of habeas corpus to 


obtain a preliminary hearing but this was Cenie4 by the lover court. 
He also moved fox a preliminary hearing or in the alternative to 
‘ismiss the indictment, but this too was deniet by the lower court. 
Both of these remedies were pursued well in advance o2 the first 
trial and were therefore timely. The initial motion for preliminary 
hearing was made in March 1967 before the trial in July of that year. 
In view of the Dlue an“ Ross cases, supra, the lover court should 
have accorded the cefendant a preliminary hearing although defendant 
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further suggests to!the Court that probably only a preliminary 
hearing when “efendant vas initially brought before the Commissioner 
here woul’? have been alequate in this particilar case to cure the 
resulting substantial prejulice of losing Jennixer's testimony. 

The further question then is what czemedy is now available to cure 
the prejutice from the lack of the initial preliminary hearing. A 


similar issue vas considered both in Slue and in Dancy vs._U. S., 


124 U.S.App.D.C. 58, 361 #.24 75 (1966). In the instant case, 


defendant urges that the preju“ice vas so great that the indictment 
should be dismissed. Loss of such a vital witnecs as Jennifer must 
be construe? as a substantiel invasion 072 appellant's right to a 
fair trial and accordingly, the appropriate remedy ic “ismissal of 
the charge against the deZentant. 

I= this Court is not inclined to dismiss the indictment, defeni- 
ant suggests that in the alternative it reverse an’ remand the case 
for a new trial but’ vith speciZic instructions that Jennifer's 
statewent be admitted in evidence at the retrial i= Jennifer himsel? 
caumot be locates. As this Court recently quoted in U. S. v,, Kearney, 
Ho. 22,411, tecided August 15, 1759, at p. 7: "All rules as to 
adaissability of evicence are subject to supervening considerations 
that seek to avoid substantial danger of undue prejudice or jury 
conSusion." 

The de“ZenZant hat cequeste” this relie= at the second trial 
but the trial court reZuse’ to admit the Jennifer statement as 
hearsay. (2n3TR 97-102). Pexhaps its admission at a new trial 
coul* suzficiently cuve the prejudice to “efentant an’ affors him 
appropriate relie® snort o7 “iswissal of the insictment. 


ES 


THE COURT ER ED IN PERMITTING THE PROSECUTION 
TO LivT2OPUCE TiiTO EVIDENCE DEFEDANT'S TESTI- 
MOiTY FRO MIC PRIOR TRIAL WE DETEMANT 
ELECTED WOT TO TAKE THE STA: Lit THE SECOND 
TRIAL. 


The Court is vequeste” to xea? the following portions of the 
QaiT. 57-72, 150, 151, 154, 152. 
Defentant suggests to the court that hic right against selz- 


met 


incrimination protected by the Titth Amendment of tae Constitution 


ves violate- Ly the intro“uction of hic testimony trom his Sirgt 
trial when he elected not to take the stan? at his second trial. 


Vhere ic no doubt thet generally such testiwony would be admissible 


in accorccaace with the ruling of this Court in Eiuomev. U. S.,; 106 


U.c.App.P.C. 373, 273 2.26 100, Aeniet 362 U.c. 977 (1959). 


nt 


herve are, 07 course, exceptions to this rule. In Larzicon we._U. 3. 
‘ Tey > & pe s is z * > 


120 U.S.App.D.C. 245, 3/7 7.21 203 (1967), the Court hel* that |prior 


testimony by a ceZentant cannot be use? in a subsequent trial when 


such testiaony vas given by the deentant vhile he was without: 


acvice of counsel at trial. The “eZentant white in that case ha? 
initially been represente’ by a person impersonating an attozney. 
The Court “it teny thic relie= to Herrison who contenjle4 that he 
ha’ siven his testimony at the prior trial in view o2 illegal 
fessions introtuce’ into evitence by the prosecution, but this 
holding vas later reverses ty the Supreme Court in Harrison v. U.S., 
oz xeversal ves that the testimony aust 
| 
poisonous tree and 
the Supreme Court rule? thet it vould be the government's oblikation 


to show that its illecal action, the use of the inataissal conZessions, 


Mac not intuced the jeientent i 3 In the case at bar ‘the 


Sefenvant untoubtecly was induce? to take the stan? in 
since his gimaxzy corroborating vitnesses to the 
celt “efense, Mavic an“ Jenniter, were not avaeile-le. As these 
out in Cection I of the 
Aczuaent in this brie because of a violation 0 “eten“ant's right 
to counsel cat a orelininezy hearing, theix absence wes the illegal 
action dy the govern.ent thet sauce asi? " to have induce? 
tae tefenlant to testity Bs t tric 0] e incuabvent 
upon the government, cnevefore, to sho that “eventant vas not 
to tare the stan“ ayseace o thece witnesses. It 

shoul“ te pointe” ovt that defendant vas very reluctant to cake the 
stant at the 24¥st trial (lsc 205) an? tid so only after consit- 


Deense councel at the cecon” trial maze 


an* ti ectioncs to the introduction of teZen“ant's 


at the first cvial. (2adTR 67-75, 150, 151, 154, 155). 
contention that these objections vere well taken an‘ 
that the lover court erved in oversuling thea. 
S 
III, TE LOMA COURT Tm It DEWWING DETEDANT'C 
LICTIONU é. UISTRIAL TASED UPO:: PREJUDICIAL 
PMHERKC iv SE TO THE JULY PY Tm Pmocecuron 
Til CLOCING ARSUAICIT. 
The Court ic requeste* to zea? the following paces of the 
transezint of the prozecutoz's closing argument: 12, 13. 
The prosecutor in his closing remazks in“icate“ that the tvo 
primary covernment situesses, Sylvia Dyson Jackson en* Paule Gatney, 
were being cudjecte” to an ordeal by ieing exa.tined over ant over 


again, infervince that taey were being 4 


mek 


yoris alco cleazly 


testiuony oa aove than one occ 


sion. 
in the trial it nat beea b 


trie’ telore an? the court had 


to be concezne? with that previous 


context of the prosesuto:'s rewarks 


sicl oy these 


ut civic cuty, which they were 


second trial. This Court 


€19 (1957), when 


ja hic closi 


wajocvity cecision in 


. 


Sisseating opiaion notes at p. 017, 


by the prosecutor voul” be 


wmictzial. In the present case, it 


prejucticial semarkc 


vial shoul’ have Leen srente?. 


wotion Zor a 


ant a new trial oxderve 


Tv. couRT 
JIUNZ OF ae 
AS PLAT 


BLO? 
ween 


The Court 


While the ¢crial court's 


is corzect 2s it stanis, 
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(Cupp.tar 12). 
yought out that 
instructe 
trial, 
iapliecs 
witnesses 
lorcet 


‘Tealt with a 


ng argzuuaenuct. 
‘ictinguicharle oa 
392 F.20 


prejudicial and 


"was 


As the lover 


aistrial, “eleactant's conviction 


ERAEN IN ITs 


Msp 2 
[eA ROT DER 


instruction on 


TefZendant contends 


Previously: 
the defentant had beea 

d the jury that it was not 
however, the overall 


1 
that the defendant vas 


“oing their unt.appy 


to “o again because o2 the 


issue in Carsey vs. 


U.S., 
Aefense counsel: wen- 


‘hile the 


that Lacis, the 


cuch remarks 


Zorm a propex basis 


the prosecutor who made - 


en? consequently the “efense aotion Zor a mis- 


court Jenie* 


shoule Le zeverse!: 


Li TRUCT IONS 
ENCE £:2) SUCH ERROR 
§2(.) RBQUIRTUG 


self defens 


instruction 


gas too linite? ia vi = the evivence introcuce® at trial 


selating quite evivcnt Iron “eZen‘tant's 


testiuony ot witnesses Cylvia Jackson, Paula 


aad 2 pxevious argu- 
shen he wac 


the altercation 


shootins. 


¢ fvom the evidence that “elentant vas initially 


e ce 


argzescoz, having Leen an uninvites suest enc atteapte* 


euGee 


to cut in on the “eczace? while ‘ancing. “ven iz tae “eTen“ant ¢ 


Agaving the prewisces. 


cixcuustancec, the tvial court shoul< have aaplizie? the 


incstzuctions on cel: Jer: co ste that defendant hat a right 


to withera:? anc 
uc in 
: Neceasec it nececs 


h’scavel instruction c apn: in Parker v. 


v. U.G., 12% U.S.App.0.C. 392 b 2.22 791 (1955). 
che lover court's inctructions vere uot broat enough to cove> 
acpects of the selz ‘este: clain, they vere fatally 
While these vas no ovject he instruction mate 
at tricl, defentant ussecs tuat thic Cous: conciter the elect in 
the selii-"eiense instruction as che purvier of 


Rule 5205), Fec. 2. Criu. P ” y, veverse his conviction. 


V. TUE TALAL COURT ERRED Til ITS INGTRUCTIONS TO 
THE JURY Cit HALICE AND SUCH ERROR WAS PLAIN 
ERROR UNDER RULE 52 (bo UIRING REVERSAL. 


Dawe TSA 


requested to rea! the following portions of the 
Supp.TR 29-31; 2ndth 212-214. 
malice as an element of first degree 

murder, the lower court advised the jury as follows: 

"In determining whether a wrongful act is 

intentionally ‘one and is,therefore,done 

with walice aforethought, you should again 

bear in mind that it may be inferred that 

every man intends the natural and probable 

consequences of his act, but you are not 

requixet to so infer." (Supp.TR 30). 
In addition, the lower court reinstructed on malice in response to 
a note from the jury requesting advice on the distinction betveen 
first and second degree muxder following initial deliberations. 
Cn this second occasion the lower court again stated: 

"In deterwining whether a wrongiul act 

is intentionally done and is, therefore, 

done of malice aforetnought, you should 

bear in mind that it mag be inferred that 

every wan intends the natural and probable 

consequences o% his om acts, but you are 


not required to so infer." (2ndTR 213). 


This language of the instructions on malice is almost identical to 


the language of the instruction given at defendant's first trial 
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and contains the same fata Court, in reversing 
defendant's first conviction because of plain error in that part 
of the instructions on malice, set forth its hol‘ing and the 


vationale therefor at pp. 1369, 1370 in Green-v. U.5., 13k 


U.S.fpp.D.C. G f » 405 7.28 1360 (1950): 


"Ta any event, the error is not alone in the 
present case; for the instruction on malice 
also advised the jury, no doubt inadvertently, 
anc again vithout objection, ac Zollor. 
‘Tn determining whether 2 wrongful act 
ic intentionally done and, therefore, 
is done vith malice, you should again 
beav in mind that every man is presumed 
to intend the natural and probable con~- 
sequences of his om acts.' 
A wrongful act intentionally done is not there~- 
fore done with malice. Omitted from thic 
definition of malice is the element of wil- 
fulness, which the court elsewhere incluced 
in its definition of malice, or that the 


interitionally done wrongful act was without 


justification or excuse.” Appellant's case, 


: See Fisher v. United States, 320 U.S. 463, 468-469, n. 3, 66 
§.Ct. 1318, 90 L.Ed. 1302; Hansborough v. United States, 113 
U.S.App.D.C. 392, 394, n. 8, 305 F.2d 645, 647, n. 8; Fryer v. 
United States, supra note 3. 


ale 


as we have said, was submitted to the jury, 
and properly so, on the issues of deliberate 
and premeditated first degree murder, second 


2 


Jesree murder and manslaughter. An element of 
both degrees of murder is malice; but malice 
is not an elewent of manslaughter .? Yet 
manslaughter may be and often is the inten- 
tional coumission of a wrongful act. From 

a legal standpoint, therefore, when the 

court advised the jury that a wrongful act 
intentionally done is cone with malice the 
effect, unless appellant were found not 

guilty, wac to take the case out of the 
category of manslaughter and place it in the 


category of murder, notwithstanding on the 
facts there was an issue of manslaughter 
for the jury. 

{3] While we cannot require perZection, or 
achieve it ourselves, in a capital case 


special care, independently o2 counsel, has 


been traditionally the standard of review.® 


> See note 4, supra 


6 This standar’ need not be abandoned when the resulting punishment 
is life imprisonment rather than death. 
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Weakley v. United States, 91 U.S.App.D.C. 
See Fishez v. United 

+68, 66 C.Cc. 1313, 
90 L.Ed. 1332; Collazo v. United States, 90 
U.S .App.D.C, 241, 253, 196 F.2d 573, 585. 
Moreover, the responsibility for instructing 
as to the elements of the offense rests with 
the jucge. Counsel should of course be alert 
to point to error he deems harmful, thus 
affording opportunity for correction, but 
in this special function of the judge the 
responsibility is not fully shared by counsel, 
who indeed may be laboring under the same 
mistaken view of the lav. 
Except as we have noted the instructions on 
malice were well formulated; but in con- 
cluding that the homicide was first degree 
murder we cannot know whether the jury were 
guided Ly the correct or the incorrect pox- 
tions of the instructions. If the latter we 
must ,ascume they felt obliged to Jetermine 
that the homicide, if unlawful and not in 
self defense, was of graver degree than 


manslaughter, The error accordingly was 


7 The instructions held erroneous in Weakley involved the deliberate 
and premecitetéd element of first degree murder. The exclusionary 
effect of the Weakley instructions, however, is anogous (sic) to 
the prejudice inherent in the exclusionary “malice” instruction 
here. 
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prejudicial, aside from the question whether 
the repetition of the error referred to in 
Belton and Howard should be hel? ground for 
reversing in this case." 
In further support o£ the reasoning for reversal of defendant's 
Sicst conviction, it should be pointed out that the jury at the 
second trial when it sent the note requesting reinstruction on 
the distinction between first and second cegree murder, had apparently 
already excluded manslaughter from their considerations (2ndTR' 210). 


Quite likely the jury ruled out manslaughter since the shooting was 


obviously an intentional act, which, under the instructions, had 


to be considered as an act done with malice, leaving no alternative 


but a verdict of first or second degree murder, It should also 


be noted that the lower court could have corrected the error in 


the malice instruction on the zeinstruction but unfortunately gave 


substantially the same charge an-| then refused the request of 


defense counsel that the jury be reigstructed on manslaughter 


(2ndTR 214). | 

In addition, a comparison of the overall instruction on malice 
at the first trial (istTR 353-355) with the overall fasernccion 
(Supp.TR 29-31) and overall reinstruction (2ndTR 212-214) on nalice 


at the second trial reveals that all three are substantially the 


same, negating any contention that the error was cured in the 


overall charge on malice at the second trial. 

In view of the above quoted holding by this Court in reversing 

defendant's first conviction, there is no alternative but to reverse 
7 


the second conviction. The error in the malice instruction again 


2am 


was prejudicial and again conctitutes plain error under Rule 52(b), 


Fed. R. Crim. P. Accordingly, defendant respectfully requests 


that this Court ceverse his conviction and xeman’ the case for a 
new trial. 


COUCLUSTON 


In light 02 the above argument, defendant respectfully requests 
that this Court reverse his conviction of first degree murder anc 
remand the case to the District Court with instructions that the 
indictment be fismissed. In the alternative defendant requests 
that this Court reverse hic conviction and remand the case to the 
lower court with instructions that defendant be granted a new trial. 
In the event of a new trial, defendant further asks that the Court 
direct the lower court to admit the statement of the witness Howard 
E. Jennifer in evidence as an exhibit for the defense in the event 


that that witness cannot be produced to testify at the retrial. 


Respectfully submitted, 


7 ri ea Wa 
Le Vath [Fh Vie 


Daniel ii. Head 

925 Washington Building 
Washington, D. C. 20005 
Attorney for Appellant 
Appointes by this Court 


ADDSuDUH 


STATUTES AND “ULZS TIWOLV=D 


2 D.C. Code § 2202: 


$2=2202. Counsel for indigents to be provided ia 
eriminal proceedings and proceetings of 2 eriminal nature. 


"The Agency shall make attorneys available to represent 
indigeats . . - in proceedings before the Coroner for the 
District of Columbia and the United States Commissioner... - 

").. Zach such court aad tribunal will make every 
rezsonable effort to provide acsignaent of counsel as early | 
in the proceeding as practicable...." 


22 D.c. Code g 2401: 


§22-2401. iturder in the first degree -- Purposeful 
killing - Killing while perpetrating certain crimes. 


“Whoever, being of sound memory and discretion, kills 
another purposely, either of deliberate and premeditated 


malice or by means of poison, ««- is guilty of murder in the 
first degree.” 


2ule 5, Federal wiles of Criminal Procedure: 


(a) Appearance before the Commissioner. An officer 
making an arrest uncer @ warrant issued upon 2 complaint or any 
person making an arrest without a warrant shall take the arrested 
person without unnecessary delay before the nearest aveilable 
commissioner or before any other nearby officer empowered to commit 
persons charged with offenses against the laws o2 the United 
States. When a person arrested thout a warrant is brought 
before 2 commissioner or other officer, a complaint shall be 
filed forthwith. 


(>) Statemen: by the Commissioner. The commissioner 
shall inform the defendant of the complaint against him and of 
any affidavit filed therewith, of his right to retain counsel, 
of his right to request the assignment of counsel if he is unable 
to obtain counsel and of his right to have a preliminary 
examination. He shall also inform the defendant that he is not 
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seaulred co make a statewent and chet any statement made by him 
mo be ucec ageiast ain Tre comaissioner shall sllow the 
cefendaat ratat 2 opportunity to concult counsel 


aad shall adait t ; to bail as provided in these 


Preliminary “xamiancion. The defendaat shall 

the deZecdant weives prelimin- 
avy exuiunction, shall forthwith hol¢é hi: 
to answer in the dict : If the cefendact doec not 
wrive exsaaination, the 
within a reasonable tie. efencant miy crocc~exuaine 
witaecsec against him =. soduce evidence ia his owa 
behelt. I fron the evidence it 2ppears to the commissioner 
that there is probable cause to believe that 2a offense hac 
been committed ead that the deZendant has commicted it, che 
coumiccioner shall forthwith nold hin to ancwex in the dictrict 
nour: otherwise the comaissioser chall discharge hin. The 
comussioner shell admit the ceZencant to bail cs provided 


in theee rules. Alter corclucing the procesding the co.missioner 


shell transmit forthwith to the clerk of the district court 
all pspere in che proceeding and any »ail taken by bin. 


— 


exeal “ules of Crimi..l Procedure: 
District. 


Appearaace deZoze Comniscioner of Jucge. 
oa is arrested upon a werrant issued in 
2 plnce Ll’ i -miles or more from the place 
axvest or without 2 verrant Zor a. offence co:zaitted 
suother state 2t a place 20° milec or nore from the 
of arvect, he shall de taken without unnecessary, 
before the nearest avzilsble couaiscioner o> 2 nearby 


o£ che United States in the district in which the 


t was aade. 


(2) Stnrtemeat by Soimissioner or Judge. 
commissioner or judge chell inZora the defends.t of che 

ree agriast hia, of his right to retain counsel, of his 
Licht to sequeet the ascignmeat of counsel if he is unable 
to optain couasel, az f nic right to hive 2 heariag o= to 
waive 2 hesting py s waiver before the comaiccioner 
or judge. The ioner oz futge shall also int 
Zefentant that he is noz required to inke 2 statzeneat aad that 
any statement mace by him usy be useé against hin, shell 
sllow niu resconable opportuaity to consult counsel aad shali 
admit him to bail as provided in these sulec. 


Nearing: Warrant of Removal or Dischar. 
The Gefendant shall not be called upon to plead. 
the defe.dant weives heariag, ‘che judge shall issue « 
warzrat of reaoval co the dictrict where the prosecution 
is penéiag. If the cae €oes not vweive oe the 
coumicsiouer oz judge shall hear the evidence. It the 
comsicsioner hears tne evidence he Senet report E his findings | 
recoanendations to the jucge. the hearing the 


C€efeadant may cross-examine wituesses against hia auc ony 
jatroduce evidence in his ova benalf. If it appears from the 
co.micsioner's report or Zrom the evicence adduced before 
the judge thet suiticient grouad hes been snowa fo= ordering) 
the renaovel of the defendant the Zudége shall issue 2 werrant, 
o2 removal to the district where the prosectuion is pending. ' 
Other wee ie chall discharge the deSeade=z. If che prosecution 
is by indictaest, a varrent of removal chail issue upon 
poceenion ofas fied copy of the incictment andé upon 
re thot the d2fendant is che person named iz the indictiwneat. 
I£ the prosecution ic by information or coaplaint, 2 verraat! 
of removel shall issue upon the production of a certicied copy 
of the information or couplaict and upon proof that there ‘gs 

2 provable cauce to believe chat the defendant is guilty of 

the offease chargec. If 2 warraat of removal is issued, the 
defendant shall te admizted to bail for appearsnce ia the 
dictrict in which the pzocecution is pending in accordance 
with “ule 46. After = defencant is held for removel or is 
dischargec, the pipers is the proceeding and aay pail taken 
chall be trancsinitted to the clerk of the district court ia 
which the prosecution is penciss. 


e 42 (a> Tules of Criminal Procedure 


Rule 44 (2) “ight to Assigaed Sounsel. “very deZeadant who 
un2ble to obtaia counsel chall be entitled to have counce> | 
assigned to represent him 2t every stage of the proceédings | 

his initial cppecesnce before the comaiscioner or the court | 

sharough appezl, ualess he waives such appointment. 


§2(>) Federal Rules of Srinianl Procedure: 


(>> Plain “rror. Plein errors or detects affectiag | 
substantial rigate wasy de n ¢ although taey were not 


brought to tne attention of 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


UNITED STATES OF AMERICA s 
United States Court o: Sots. 
for tie District of Cowunis.g Uirlun 


No. AGP war 20 1970 


Nathan. Cation 


CLERC 


Appellee 
vs. 


KENNETH GREEN 


weyevevuevevevese sa 


“Appellant 


PETITION FOR REHEARING AND 
SUGGESTION FOR REHEARING EN BANC 

The appellant, pursuant to Rule 40 and Rule 356) of the 
Federal Rules of Appellate Procedure, petitions for a rehearing 
by the Division that heard the case and suggests the appro- 
priateness of a rehearing en banc on the ground that the Division 
which heard and decided this appeal misapprehended the holding and 
law set forth by this Court on the definition of malice as an 
element of murder in Green vs. U. S., 132 U.S. App. D.C. 98, 400 
F. 2d 1368 (1968), the decision reversing the appellant's initial 
conviction. (Hereinafter referred to as the first Green case.) 
The petitioner suggests that the decision in the instant case is 


in conflict with the aforementioned decision reversing his first 


conviction and urges the Court to order a rehearing en banc to 


reconcile these decisions. 
In the per curiam opinion in the present case, the Court 
recognized that there was in fact error in the trial court's 


instruction on malice and inferentially agreed that it was the 


same error found in the first Green case. The Division hearing 
the second appeal, however, declined to reverse on the basis 
that there was an absence of objection even though the trial 


counsel was the same in both the initial trial and the retrial 


and on the further ground that under the circumstances of the 


case the challenged instruction did not constitute plain oe 
Taking these two points in order, it should be noted on the 
absence of objection issue that that element was present also in 
the first Green case. In the first opinion, the Court noted that 
the responsibility on instructing as to the elements of the 
offense rests with the judge and, while counsel should be alert 
to point out errors, the responsibility to do so is not fully 
shared by counsel in this special function of the judge. Green 
vs. U, S., supra at p. 1370, 400 F. 2d. Further, the fact that 
there was the same counsel in both trials does not obviate the 
prejudice stemming from the error. The appellant should not be 
penalized because his counsel, in the midst of a difficult trial, 
did not recognize the error involved and call it to the trial 
court's attention. Further, it seems only logical that vhat was 
held to be plain error in the first Green trial should, to be 
consistent, be held to be plain error in the second trial particu- 
larly where the retrial involved the same factual issues. In 
this connection, the petitioner also would like to point out 
that the very purpose of the plain error rule is to permit the 
appellate court to correct cesta Dantnn substantial prejudice 


even though there has been no objection. The absence of objection, 


oi 


therefore, should not be a determining factor in consideration 


of what constitutes plain error but the nature of the error 


itself must be controlling. 

This then leads to the second point raised by the Court, 
that is whether the prejudice stemming from the error was so 
great in light of the circumstances of the case that it required 
reversal. The challenged language at the second trial is as 
follows: 

"In determining whether a wrongful act is 

intentionally done and_is therefore done 

with malice aforethought, you should again 

bear in mind that it may be inferred that 

every man intends the natural and probable 

consequences of his act, but you are not 

required to so infer." (Emphasis added). 
This was substantially the same instruction that was given in 
the first Green case and in the second trial it was not only 
given once in the initial instructions but was given again in 
response to a note from the jury during their deliberations. It 
is the appellant's contention that this error is fatal and not 
one that is overcome by considering the trial court's overall 
instructions on malice. The language is not descriptive but goes 
to the basic definition of malice. A wrongful act can be inten- 
tionally done and not done with malice if there is justification 
or excuse for the act. In the instant case, this is particularly 
vital as there was evidence that the appellant was retreating and 
that he thought the decedent was about to attack him with a knife 


before he firedithe fatal shot. The shooting was undoubtedly an 


intentional act but the jury could have found it to have been 
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i 
justified or excusable and therefore an act done without malice, 


making the crime committed manslaughter. The effect of the | 
error, however, was to render such a finding by the jury 
impossible as they had to find malice under the definition that 

a wrongful intentional act is necessarily done with malice. 
Despite the fact that the overall instructions discussed justi- 
fication, excuse and willfulness just as the overall instructions 
in the first Green case had, it is impossible to determine whether 
the jury had relied upon the correct or incorrect portion of the 
instructions. This conclusion was reached by the Court in the 
first Green opinion and is equally valid in the instant case. 
Further, a comparison of the overall instructions on malice at the 
first trial (lst TR 353-355) with the overall instructions (Supp. 
TR 29-31) and overall reinstructions (2nd TR 212-214) on malice 

at the second trial shows that all three charges are substantially 
the same. If, therefore, the conclusion reached by the first Green 
opinion was correct that the overall charge did not cure the error 
because no one can say which portion of the charge the jury followed, 
then the same must be true in the present case. Accordingly, the 
petitioner urges the Court that what was plain error involving 
prejudice that required reversal in the first Green case must 
again be considered plain error requiring reversal of his second 
conviction as the error is identical in both cases. To secure 
uniformity of these decisions and to reconcile this apparent con- 
flict, the petitioner respectfully suggests that a consideration 
by the full court is necessary. 


Further, the per curiam opinion affirming the conviction in 


-— 
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the case at bar notes a distinction from the first Green case 
as there were two errors there. In doing so, the opinion 


cites U. S$. vs. Wharton, 22,433 decided January 5, 1970. When 


a close review of Wharton is conducted, however, a strong 


contention can be raised that that decision also misinterpreted 
the first Green case. Indeed the language in Wharton does state 
that the combination of the two errors in the instruction on 
malice steered the Court to reversal in the initial Green case. 
However, Wharton does not analyze the two errors involved nor 
does it take into account language in the first Green case to 

the effect that, aside from the other error, the intentional 

act error was prejudicial by itself and required reversal. Again, 
this goes to the basic nature of the error itself. 

Certain errors are not so basic as to require reversal by 
themselves. For example, the error in the instruction on malice 
discussed in Belton vs. U.S., 127 U.S. App. D.C. 201, 382 F. 2d 
150 did not create a likelihood of substantial prejudice. The 
Belton error involved the incorrect language that the law "infers 
or presumes" malice from the use of a deadly weapon whereas the 
correct instruction is that the law permits the jury to infer or 
presume malice. In such an error, the distinction between the 
language is so fine that the probable impact on a jury would not 
be significant and the prejudicial effect would probably be cured 
by the overall instructions. On the other hand, the error involved 
‘in the instant case goes so much to the definition of malice that 


in and of itself it creates sufficient prejudice to necessitate 
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reversal, despite the presence or absence of other error. For 
the jury to be told that a wrongful act intentionally done is, 
_therefore, done with malice is not merely a matter of legal 
sematics the significance of which might be lost on a jury. In 
effect it lifts any intentional act out of the realm of —— 
slaughter and, given a factual pattern such as the one in the 
case at bar, this indeed must be considered a very vital and 


basic error requiring reversal. The Court in the first Green 


case recognized that this intentional act error of itself is 


sufficiently prejudicial to necessitate reversal of the convic- 


tion when it held: 


"Except as we have noted the instructions on 
malice were well formulated; but in concluding 
that the homicide was first degree murder we 
cannot know whether the jury were guided by 
the correct or the incorrect portions of the 
instructions. If the latter we must assume 
they felt obliged to determine that the homi- 
cide, if unlawful and not in self defense, was 
of graver degree than manslaughter. The error 
[the intentional act error] accordingly was 
prejudicial, aside from the question whether 
the repetition of the error referred to in 
Belton and Howard should be held ground for 
reversing in this case." (Emphasis added) 

405 F. 2d at p. 1370. 


WHEREFORE, the petitioner urges that the issues raised in 
this petition be considered by the entire Court and respectfully 


requests a rehearing en banc and suggests the appropriateness 


ey submitted, 
WY, ~- t 
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Daniel M. Head 

925 Washington Building 
Washington, D. C. 20005 
Attorney. for Appellant. 


of such a rehearing. 


Service of a copy of the foregoing Petition For Rehearing 


And Suggestion For Rehearing En Banc was made upon Thomas Flannery, 
Esquire, U. S. Attorney and James L. Lyons, Esquire, Assistant 
U. S$. Attorney, U. S. Court House, Washington, D..C., by mailing a 


copy thereof to them, postage prepaid, this 20th day of March, 


1970. 
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REPLY BRIEF FOR APPELLANT 
TO 
Appellant in this reply brief wishes to direct his rebuttal 
to the argument set forth by the Government on the fifth issue 
raised on appeal, that is whether the trial court erred in its 
instructions to the jury on malice and whether such error was 
plain error requiring reversal. 
The Government attempts to eliminate the impact of this Court's 


decision in reversing the appellant's previous conviction by 


asserting that that reversal was based on a combination of errors in 


the malice charge; emphasizing the following language: “In any 


event, the error is not alone in the present case." Green vs. 


United States, U.S. App. D.C. » 405 F. 2d 1368, 


1369 (1968). The Government then argues that one of the two ierrors 
in the malice instruction in the first trial was eliminated in the 


second trial and that, therefore, the single error in the instant 


case is not sufficient to require reversal. 

However, appellant contends that the language relied upon by 
the Government to support this argument of cumulative errors‘was 
taken out of context and respectfully directs this Court's attention 
to the language later in the opinion that clearly indicates that the 
second error on malice in the first trial (which is the sane error 


we have in the case at bar) in and of itself was prejudicial, 


despite whether the first error necessitated reversal: | 


"The error accordingly was prejudicial, aside 
from the question whether the repetition of the 
error referred to in Belton and Howard should be 
held ground for reversing in this case." Green 


vs. U. S., supra at p. 1370. 


The appellant would also point out to the Court that the 


Government has merely passed over in a footnote the fact that the 


fatally erroneous instruction on malice was given not once but 
twice in the second trial, compounding the error. 

In addition, in the opinion reversing appellant's first con- 
viction this Court noted that the responsibility for instructing 2s 


to the elements of the offense rests with the judge and while counsel 
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should be alert to point out errors, the responsibility to do so is 
not fully shared by counsel in this special function of the Roce 
Green v. U. S., supra at p. 1370. Accordingly, the fact that there 
was the same trial counsel in both cases does not obviate the 
prejudice stemming from the error. Certainly appellant should not 
be penalized because his trial counsel, in the heat of a difficult 
adversary proceeding involving a first degree murder charge,'!did not 
recognize the error involved and call it to the trial court’ $ 
attention. 


The appellant, therefore, respectfully urges this Court: reverse 


his conviction and grant the relief yy, in his ech brief 
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